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Can Illinois Employers Require Employees to Receive the Covid-19 Vaccine?

RYAN A. DANAHEY

The State of Ilinois will be making vaccines available to all
residents over the age of 16 beginning on April 12, 2021. So far,
approximately 40% of Illinoisans have received at least their first
dose of the vaceine. Before too long, it will be necessary for
employers to decide whether they can requie their employees to
receive the vaccine before being allowed to work on the
employer's premises. Experts anticipate the new variants from
England and South Affica will only complicate and potentially
expand the transmissibility of the virus in the next few months.

Ilinos is an at-will employment state. As a result,
employers can terminate employees for virtually any reason except
those specifically laid out in various state and federal statutory
schemes. On December 16, 2020, the EEOC issued extensive
‘guidance with respect to employers” responsibilities and decisions
with respect to COVID-19. Generally, an employee can be
required to receive the vaccine before being allowed to work on an
employer's premises. Under the Americans with Disabilities Act,
an employee may request a reasonable accommaodation for
exemption under the ADA, but given the fact that EEOC has
determined that the COVID-19 pandemic falls under the “direct
threat” standard, an employer generally has more leeway to protect
the health and safety of its employees, and therefore, will be more
likely to be allowed to require vaccination prior to allowing an
employee back on the premiscs. An employee could also
potentially request a religious exemption for the vacine, but there
has been no case law to that effect, thus far.

There have been no specific federal or Illinois state
‘guidelines that have been issued yet with respect to how and under
what circumstances an employer may require an employee to

receive the vaccination, Under the National Labor Relations Act,
there is some concer that vnion employees (as well as non-union.
employees) who are engaged in “concerted activity” as it relates to
the vaccine may be implicated. That s, were a large group of
employees to argue that their refusal to receive the vaccine
constitutes “concerted activity” under the National Labor
Relations Act, the employer would be harder-pressed to resist such
an argument. As of this point, the NLRB has not visited this
specific issue nor issued any specific guidance as it relates to this
question. When it comes to union employees, if their individual
agrecment with an employee contains any clauses as it relates to
vaceinations, or any other similar requirements on behalf of the
employer, that union contract may be implicated, as well.

‘Where public employees are involved, they may argue
that their consfifutional due process rights have been violated if
they are required to receive the vaccine without a formal and
complete determination as to whether it is necessary or safe.
Employers may also take into consideration whether there are
implications under OSHA given the fact that a safe work
environment may require that employees receive the vaceine when
it becomes available o them. It is always important for employers
to keep in mind that they should avoid asking any questions with
respect to genetic information under the Genetic Information
Nondisclosure Act, though thus far there is no indication GINA
would be implicated unless an employee does not receive the
vaceine as a result of some specific genctic predisposition.

‘This issue is developing over time. At Doherty & Progar
LLC we look to work with employers to determine what their
rights and responsibilities are with respect to this and any other
employment issue. Please contact our office to discuss this or any
other employment ssue.
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When it comes to union employees, if their individual agreement
with an employee contains any clauses as if relates to vaccinations,
or any other similar requirements on behalf of the employer, that
union contract may be implicated, as well

Where public employees are involved, they may argue that
their constitutional due process rights have been violated if they are
required to receive the vaceine without a formal and complete
determination as to whether it is necessary or safe. Employers may
also take into consideration whether there are implications under
OSHA given the fact that a safe work environment may require that
employees receive the vaccine when it becomes available to them
It is always important for employers to keep in mind that they
should avoid asking any questions with respect fo genetic
information under the Genetic Information Nondisclosure Act,
though thus far there is no indication GINA would be implicated
unless an employee does not receive the vaccine as a result of some
specific genetic predisposition.
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and responsibilities are with respect to this and any oher
employment issue. Please contact our office to discuss this or any
other employment issue.




image4.png
RYAN A. DANAHEY

The State of Iilinois will be making vaccines available to all
residents over the age of 16 beginning on April 12, 2021. So far,
approximately 40% of Iilinoisans have received at least their first
dose of the vaccine. Before too long, it will be necessary for
employers to decide whether they can require their employees to
seceive the vaceine before being allowed to work on the employer's
premises. Experts anticipate the new variants from England and
South Africa will only complicate and potentially expand the
transmissibility of the virus in the next few months.

Tilinois is an at-will employment state. As a result, employers
can terminate employees for virtually any reason except those
specifically laid out in various state and federal statutory schemes.
On December 16, 2020, the United States Equal Employment
Opportunity Commission (EEOC) issued extensive guidance with
sespect to employers' responsibilities and decisions with respect to
COVID-19. Generally, an employee can be required to receive the
vaccine before being allowed to work on an employer's premises.
Under the Americans with Disabilities Act, an employee may
request a reasonable accommodation for exemption under the
Americans with Disabilities Act (ADA), but given the fact that
EEOC has determined that the COVID-19 pandemic falls under the
“direct threat” standard, an employer generally has more leeway to
protect the health and safety of its employees, and therefore, will be
more likely to be allowed to require vaccination prior to allowing
an employee back on the premises. An employee could also
potentially request a religious exemption for the vaceine, but there
has been no case law to that effect, thus far.

There have been no specific federal or Ilinois state
guidelines that have been issued yet with respect to how and under
what circumstances an_employer may require an employee to
receive the vaccination. Under the National Labor Relations Act,

there is some concen that union employees (as well as non-union
employees) who are engaged in “concerted activity” as i relates to
the vaccine may be implicated. That is, were a large group of
employees to argue that their refusal fo receive the vaceine
constitutes “concerted activity” under the National Labor Relations
Act, the employer would be harder-pressed to resist such an
argument. As of this point, the NLRB has not visited this specific
issue nor issued any specific guidance as it relates to this question.
When it comes to union employees, if their individual agreement
with an employee contains any clauses as it relates to vaccinations,
or any other similar requirements on behalf of the employer, that
union contract may be implicated, as well.

Where public employees are involved, they may argue that
their constitutional due process rights have been violated if they are
required to receive the vaccine without a formal and complete
determination as to whether it is necessary or safe. Employers may
also take into consideration whether there are implications under
OSHA given the fact that a safe work environment may require that
employees receive the vaccine when it becomes available to them
It is always important for employers to keep in mind that they
should avoid asking any questions with respect fo genetic
information under the Genetic Information Nondisclosure Act,
though thus far there is no indication GINA would be implicated
unless an employee does not receive the vaceine as a result of some
specific genetic predisposition.

This issue is developing over time. At Doherty & Progar
LLC, we look to work with employers to determine what their rights
and responsibilities are with respect to this and any oher
employment issue. Please contact our office to discuss this or any
other employment issue.
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